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But defects in highways, to be any the highway for which a city is liable to 

ground of action for injuries occurring a traveller who receives an injury from 

in consequence, must be some obstruc- coming into collision with it while it is 

tion to the passage of the traveller, and in motion from human agency. And in 

ordinarily this obstruction must be within Kingsbury v. Dellom, 13 Allen 186, it 

the travelled portion of the highway, was held, after elaborate examination 

Thus, in Keith v. Easton, 2 Allen 552, and consideration, that an object in the 

it was held the town was not responsible highway, with which the traveller does 

for damage accruing to the plaintiff by not come in collision or contact, and 

his horse being frightened by a daguer- which is not shown to be an actual ob- 

rian saloon allowed to remain partly struction in the way of travel, is not to 

within the limits of the highway, but be deemed a defect in the highway, for 

several feet outside of the travelled path, the reason that it is of a nature to cause 

And in Barber v. Roxbury, 1 1 Allen a horse to take fright, which occurred 

318, it was held that a rope stretched in the present case, whereby serious 

across the highway and in temporary damage occurred, 
use, is not a defect or want of repair in I. E. R. 



District Court of the United States, Eastern District of 
Pennsylvania. 

CASE OF THE DISTRICT ATTORNEY OP THE UNITED STATES. 

The term for which the incumbent of an office, whose duration was limited by 
law, had been appointed by the President with the concurrence of the Senate, 
expired when the Senate was in session. No appointment in which the Senate 
concurred was made at that session, and the President, in the ensuing recess, 
appointed another peTson to the office by a commission to expire at the end of the 
next session of the Senate. 

It seems that the former incumbent's term was not extended by the Tenure of 
Office Act of 2d March 1867 ; and that as he had been appointed before that act, 
Congress could not constitutionally have prolonged by it his official tenure, with- 
out a new appointment by th« President, and concurrence of the Senate, as to the 
additional period. 

It seems also that the commission of the subsequent appointee was of no effect, 
the vacancy not having happened during a recess of the Senate, and the President, 
therefore, having no constitutional power to make a temporary appointment. 

Proceedings upon the question of incumbency of the office of 
Attorney for the United States in the Eastern District of Penn- 
sylvania. 

The question depended principally upon the effect of two 
clauses of the Constitution. One of them provides that the Pre- 
sident shall nominate, and, by and with the advice and consent 
of the Senate, shall appoint all officers whose appointments are 
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not otherwise provided for in the Constitution, and which shall be 
established by law. The other clause provides that the President 
shall have power to fill up all vacancies that may happen during 
the recess of the Senate, by granting commissions which shall 
expire at the end of their next session. 

The 1st section of the Act of Congress of the 2d of March 
1867, known as the Tenure of Office Act, is in the words — 

' ' Every person holding any civil office to which he has been appointed by and 
with the advice and consent of the Senate, and every person who shall hereafter 
be appointed to any such office and shall become duly qualified to act therein, is, 
and shall be, entitled to hold such office until a successor shall have been in like 
manner appointed and duly qualified, except as herein otherwise provided." 

The provision of the section which follows applies only to the 
heads of the executive departments of the government. The 2d 
section authorizes the President, during the Senate's recess, 
to suspend for reasons and upon evidence to be reported by him 
to the Senate, within twenty days after the commencement of 
their next session, all officers except judges of the courts of the 
United States ; and to designate a suitable person to perform, 
temporarily, the duties of any such officer until the Senate's next 
meeting, and their action upon the case ; but does not authorize 
the removal of the former incumbent, unless the Senate concur 
in the suspension and removal. The 3d section enacts — 

' ' That the President shall have power to fill all vacancies which may happen 
during the recess of the Senate, by reason of death or resignation, by granting com- 
missions which shall expire at the end of their next session thereafter. And if no 
appointment by and with the advice and consent of the Senate shall be made to 
such office so vacant or temporarily filled as aforesaid, during such next session 
of the Senate, such office shall remain in abeyance without any salary, fees, or 
emoluments attached thereto until the same shall be filled by appointment thereto 
by and with the advice and consent of the Senate ; and, during such time, all the 
powers and duties belonging to such office shall be exercised by such other officer 
as may by law exercise such powers and duties in case of a vacancy in such office." 

The words of the 4th section are — 

" That nothing in this act contained shall be construed to extend the term of any 
office, the duration of which is limited by law." 

The office of attorney for the United States was established in 
every judicial district by the Judiciary Act of 24th September 
1789. By the Act of 15th May 1820, the duration of the term 
of the office was limited to four years. By an Act of 2d Auo-ust 
1861 the attorney-general was charged with the general superin- 
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tendence and direction of the attorneys and marshals of all the 
districts, as to the manner of discharging their respective duties ; 
and they were required to report to him an account of their 
official proceedings, &c, as he might direct. By the same act 
the attorney-general was empowered, whenever in his opinion the 
public interest might require it, to employ and retain, in the 
name of the United States, such attorneys and counsellors at law 
as he might think necessary to assist the district attorneys in the 
discharge of their duties. 

Before the Tenure of Office Act Charles Gilpin, Esq., was, 
during a session of the Senate, appointed to the office of attorney 
for the United States in this district by the President, with the 
advice and consent of the Senate, for a term of four years, which 
expired when the Senate was in session, on 15th March 1868. 
For more than five months after this expiration of Mr. Gilpin's 
term he acted constantly, in and out of court, as the incumbent 
of the office, and was constantly recognised as such incumbent in 
correspondence and in other modes by the attorney-general and 
the officers of other executive departments of the government. 

On 20th April 1868, however, the President, during the same 
session in which Mr. Gilpin's term of office expired, had nomi- 
nated John P. O'Neill, Esq., to the office. On 27th July 1868 
the Senate adjourned without having acted upon this nomination. 

This adjournment was under a joint resolution, of 22d July, 
that the President of the Senate and Speaker of the House of 
Representatives should, on the 27th of that month, at noon, adjourn 
their respective Houses until 21st September, and on that day, 
unless it should be then otherwise ordered by the two Houses, 
should further adjourn their respective Houses until the first Mon- 
day of December. 

On Saturday, 22d August 1868, the President appointed Mr. 
O'Neill to the office by a commission to expire at the end of the 
next session of the Senate. On Monday, 24th August 1868, Mr. 
O'Neill saw the judge at chambers. He was desirous that the 
judge should administer the oath of office to him, and that it 
should be filed in the clerk's office of this court. Mr. Gilpin was 
not present, the state of his health not admitting of his absence 
from his own house. But he sent a message that he did not 
recognise any right in Mr. O'Neill to the office. 

The judge said that he would not then administer the oath to 
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Mr. O'Neill, or permit the filing of it in the clerk's office, because 
to do so might seem to prejudge the question of incumbency, and 
might perhaps have a tendency to make Mr. O'Neill the apparent 
incumbent of the office in fact whether he were such of right or 
not. The judge suggested that the oath could be as well taken 
before any other magistrate qualified to administer it, and that it 
might, with equal effect, be filed in the office of the law depart- 
ment, at Washington. It was accordingly filed there, having 
been taken before a commissioner. 

The court was in session from 1st to 24th September. Mr. 
O'Neill was not in court ; and the business of the United States 
in court was transacted by Mr. Gilpin, or by Mr. Valentine, who 
had been previously retained by the attorney-general to assist in 
the discharge of the duties of the office. 

On Saturday, 19th September, Mr. Gilpin received from the 
attorney-general a written direction, dated on the 18th, to transfer 
the business of the office to Mr. O'Neill. 

The only proceedings of Congress on the 21st September, con- 
sisted in an adjournment under a joint resolution that the Presi- 
dent of the Senate and Speaker of the House of Representatives 
adjourn their respective Houses until noon on 16th October 1868, 
and that they then, unless otherwise ordered by the two houses, 
further adjourn their respective Houses until the 10th of Novem- 
ber 1868, at noon, and then, unless otherwise ordered by the two 
Houses, further adjourn their respective Houses until the first 
Monday of December 1868, at noon. 

A letter from the attorney-general, dated 22d September, recog- 
nised Mr. O'Neill as the attorney for the United States in this 
district, and renewed the direction to him to proceed in the dis- 
charge of the duties of the office. 

On the 24th of September a clerk in the office of the district 
attorney handed to the clerk of the court a written order to issue 
process at the suit of the United States, subscribed with the name 
of Mr. Gilpin as the district attorney. The clerk of the court 
thereupon consulted the judge, who said that although he doubted 
Mr. O'Neill's right, he also doubted whether Mr. Gilpin was a 
rightful incumbent ; and doubted whether, independently of any 
question of right, Mr. Gilpin could any longer be considered as 
the incumbent in fact. 

The judge added that as there might be temporary public incon- 
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venience from uncertainty whether the government was regularly 
represented in its local court of ordinary criminal and fiscal juris- 
diction, he would not refuse to hear, at the request of either Mr. 
Gilpin or Mr. O'Neill, with due notice to the other, an argument 
upon the right of either of them to a provisional recognition of him 
as the incumbent of the office. How far such provisional recogni- 
tion of either might affect the legal question of incumbency in 
fact, the judge said that he did not know ; but he said that cer- 
tainly such a provisional recognition could not affect the question 
of incumbency of right. This question of right to the office, he 
said, could not be thus decided collaterally and informally. 

In consequence of these suggestions of the judge, there was, 
at the instance of Mr. Gilpin's counsel, an argument on 30th 
September and 2d October, by 

Mr. Brightly and Mr. George D. Budd, for Mr. Gilpin, and 

Mr. Hirst, for Mr. O'Neill. 

Opinion by Cadwalader, District Judge, October 8th 1868. 

The Act of Congress of 13th July 1866, prohibits the dis- 
missal of any officer from the military or naval service in time of 
peace, except in pursuance or in commutation of the sentence of 
a court-martial. The Act of 2d March 1867, known as the 
Tenure of Office Act, applies to civil offices whose tenure is not 
constitutionally defined, and to which appointments cannot be 
made, when the Senate is in session, without the advice and con- 
sent of the Senate. In what follows, the general word offices 
will be understood as designating such offices. Their tenure is 
defined by the act in such a manner as to prevent the removal of 
their incumbents by the President without the Senate's concur- 
rence, and also to prevent vacancies from occurring in a recess 
of the Senate, otherwise than by death or by resignation. To 
this intent the tenure is in general continued by the act until the 
Senate's concurrence in the President's appointment of successors. 
Of two exceptions of certain classes of officers from the general 
enactments, one which is at the close of the 1st section has of 
late been much considered. It does not concern any present 
question. The other exception is in the enactment of the 4th sec- 
tion that nothing contained in the act shall be construed to extend 
the term of any office the duration of which is limited by law. 

A previous Act of Congress had limited the duration of the 
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term of the office in question to four years. Mr. Gilpin's term 
expired on 15th March last. The office then became vacant, if 
the words of the 4th section of the Tenure of Office Act are to be 
understood according to their unqualified literal import. If this 
literal construction would, in any great measure, frustrate the 
general purposes of the act, any other interpretation comport- 
ing with the words and the motives of legislation, and with the 
Constitution, would be preferable. But of the offices under the 
government at the date of the act, the greater number by far 
were held for an indefinite period. 1 The words of the 4th section 
may therefore be understood and applied according to their simple 
and literal import, without frustrating, in any material degree, the 
general purposes of the act. 

If another meaning, not so simple but more consistent with any 
apparent general motives of legislation, might be attributable to 
the words, it could not be reconciled in every respect, nor for all the 
purposes of this case, with constitutional definitions of the powers 
of Congress. The general enactments of the 1st section expressly 
apply alike to offices held under appointments prior to the act, 
and to those held under subsequent appointments. As to the 
latter, there is no doubt of the power of Congress to prolong con- 
ditionally or provisionally the tenure of an office like that in ques- 
tion beyond the expiration of any certain term in it formerly 
limited by statute. The prolongation might have been absolute, 
and there is no reason that it may not be contingent, qualified, or 
conditional. In any such case the original appointment of the 
future incumbent is for the prolonged period. By future incum- 
bent I mean of course one appointed after the enactment condi- 
tionally prolonging the tenure. But the present case of a person 
who at the time of the enactment was already in office for a 
limited term, is different. Congress can, it is true, abrogate 
offices established by legislation, and can abridge the term or 
tenure of an existing office like this. But the Constitution does 
not confer any power on Congress to extend an existing term in 
such an office in such a manner as to prolong absolutely or con- 
ditionally the tenure of a present incumbent. This cannot be 
done otherwise than by a renomination or new appointment by 

1 See the Tabular Analysis. Report of Impeachment of the President, I., 
548-554. 
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the President, and concurrence of the Senate, as to the additional 
period. 

If the constitutional power to do this by mere legislation did 
not exist, Mr. Gilpin's term or tenure cannot have been enlarged. 
I perceived from the first this difficulty in his case, but was not 
disposed to assume that any part of an enactment by Congress 
was unconstitutional without bearing an argument of the question. 
In arguing it his counsel have relied on the authority given by 
the Constitution to make all laws necessary and proper for carry- 
ing into execution the specified powers of Congress, and all other 
powers vested by the Constitution in the government, or in any 
of its departments or officers. 

If the aid of this power of incidental legislation could be thus 
invoked without first establishing the existence of an appropriate 
principal power, indefinite usurpation of authority by the legisla- 
tive organ of the government would be promoted. Congress has 
no power thus indirectly to determine who shall be the incumbent 
of an office. Consequently Mr. Gilpin could not, under any inter- 
pretation of the act, be in office. 

The existence of this constitutional difficulty may assist in 
explaining the intent and purpose of the 4th section of the act. 
The difficulty did not indeed apply to future incumbents of offices 
whose terms are of limited duration. But without looking outside 
of the act itself, we can see that political motives may have in- 
duced its framers to consider principally the case of present 
incumbents ; and that if their tenure could not be prolonged, the 
distinction as to future incumbents may have been disregarded as 
comparatively unimportant. The unqualified exception of all 
offices held or to be held for limited terms may thus become 
intelligible. 

Therefore, whether the constitutional power of Congress, or the 
simple meaning of the act, is to be considered, Mr. Gilpin is not 
of right in office 

Whatever may have been the state of the question of incum- 
bency in fact until 19th September, when he received the attor- 
ney-general's letter of the previous day, the effect of this letter 
was to terminate the relations on which incumbency, independ- 
ently of the question of right, depended. If this were otherwise 
doubtful, it would be necessary to consider essential peculiarities 
of the office which require the continuance of a relation of attor- 
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ney or counsel to client. If unquestionable right in such an 
office might carry with it a constructive incumbency in fact where 
no adverse occupation of the office existed, or if actual occupation 
of it continuing under the assertion of a questionable right could 
constitute incumbency in fact, it would not follow that there could, 
without right, be a merely constructive incumbency in fact. 
The questions upon which Mr. O'Neill's right depends are, 

1. Whether the President can, during a recess of the Senate, 
make a temporary appointment to fill a vacancy in office in a case 
in which the Senate has been in session either when or since the 
vacancy first occurred. 

2. Whether there was a recess of the Senate upon the adjourn, 
ment of Congress on 27th July last. 

3. Whether the subsequent meeting of the Senate on 21st Sep- 
tember, was such a session that their adjournment on the same 
day terminated a commission granted in the recess to expire at 
the end of their next session. 

In the statement of the first question the phrase temporary ap- 
pointment has been used. There is no such expression in the 
provision of the Constitution which confers on the President 
power to fill up vacancies that may happen during the recess of 
the Senate. This provision authorizes him to fill them by grant- 
ing commissions which shall expire at the end of the Senate's 
next session. Such appointments have, nevertheless, ordinarily 
been designated as temporary. The expression is borrowed from 
the provision of the Constitution, that if vacancies in the Senate 
happen, by resignation or otherwise, during the recess of the 
legislature of a state, the executive of such state may make tem- 
porary appointments until the next meeting of her legislature 
which shall then fill such vacancies. Here the context of the 
phrase next meeting necessarily imports an extension of time in 
order that the vacancies may be duly filled. For this reason, and 
in order to harmonize the provision with that empowering the 
President to fill vacancies happening during the recess of the 
Senate, this phrase next meeting has been uniformly understood 
by the Senate, in determining the qualifications of its members, 
to be of equivalent import with next session, and to include the 
whole session. 1 There is thus a very close analogy between the 

1 The decision of General Smith's case, in 1809, to this effect, has been acted 
upon uniformly in a great number of cases. 
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two provisions of the Constitution; and the phrase temporary 
appointment may properly be understood as of like import in 
each. 

The phrase permanent appointment has, by contrast, a mean- 
ing which cannot be misunderstood in its application to an ap- 
pointment by the President, concurred in by the Senate. 

The question will first be considered solely upon the effect of 
the provision of the Constitution as to the power of the President. 

Those on the affirmative side contend that the provision must 
be understood as enabling him to grant a temporary commission 
whenever there may happen to be a vacancy during a recess of 
the Senate, whether the Senate was or was not in session when 
the vacancy occurred, or has or has not been since in session. 
The argument is that the words " may happen" upon whose effect 
the question depends, can be understood as meaning, not happen 
to occur, but happen to exist, and that this construction must be 
adopted because the opposite one would be less conformable to 
the reason, spirit and purpose of the Constitution, which, accord- 
ing to the argument, were only to prevent embarrassments of the 
government, and occasional dangers, from the existence of vacan- 
cies in office when the Senate might not be in session. 

The public inconvenience or danger to public interests, from the 
continuance of a vacancy after a session of the Senate, is quite 
as great as from the occurrence of a vacancy during a recess. It 
is contended that the exigencies of the government required, 
therefore, a like remedy of the evil in each case ; and examples 
have been adduced of cases in which it may be " nearly or quite 
impossible" for the President to send in a nomination before the 
adjournment of the Senate, or for the Senate to act upon his 
nominations though made in season for their action. 

There are serious objections to so broad an extension of the 
presidential power in question. Such an extension of it, if estab- 
lished, would enable the President to do indirectly, what the 
Constitution does not allow him to do directly. His appointments 
during recesses of the Senate might be so made and renewed that 
they could not properly be called temporary. They might, more- 
over, be withdrawn from the consideration of the Senate. Thus 
he might, though the Senate were in session when the vacancy 
first occurred, or had sat since it thus occurred, appoint, in the 
recess, an officer who would be objectionable to the Senate if in 
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session, — and might, in disregard or defiance of the Senate, con- 
tinue him in office indefinitely. This might be done by successive 
appointments and re-appointments of him at the commencement 
of every recess until the end of the next ensuing session of the 
Senate. There is nothing in the political experience of our 
country to warrant her security against such temporary appoint- 
ments being thus made again and again with such results. The 
Senate, where vacancies existed, would thus be unable to oppose 
any effectual check to the President's power of appointment. To 
avoid the danger of impeachment of a President, the appearance 
of defiance of the Senate might be avoided by not making nomi- 
nations during the session, or abstaining in the recess from the 
re-appointment of rejected persons, but substituting other ap- 
pointees, who, if the Senate were sitting, would be not less objec- 
tionable. This would be no visionary danger where the President 
and a majority of the Senate are of different political opinions. 

If it had been intended to give such an amplitude of power to 
the President, his authority to fill vacancies in office would not 
have been limited to those happening during a recess, nor limited 
to grants of commissions to expire at the end of the Senate's 
next session. He would have been expressly authorized, m every 
case of a vacancy existing during a recess, to grant commissions 
to continue until a new appointment by him with the advice and 
consent of the Senate. 

The general question has from time to time arisen, as will be 
seen hereafter, in different specific forms. In some of these forms 
of it, the words of the Constitution might, without straining them, 
be accommodated to either an affirmative or a negative answer. 
But, in other forms of it, those persons who, in argument, support 
the affirmative, must, in candor, admit that their construction is 
not conformable to either the literal or the ordinary import of the 
words " may happen." If the purpose of the Constitution had 
been demonstrable to confer, as the argument assumes, an unquali- 
fied executive power to prevent at all times the continuance of 
any vacancies during recesses of the Senate, the latitude of con- 
struction contended for might be less objectionable, though there 
is always great political danger from enlarged constructions of 
the Constitution upon such reasons. The danger from them may 
be unseen until too late to avoid it. But was the purpose of the 
constitutional provision thus unlimited ? 
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According to Judge Story (Constit. § 1551), the purpose was, 
" that the President should be authorized to make temporary 
appointments during the recess, which should expire when the 
Senate should have had an opportunity to act on the subject." 
According to the construction contended for, it is, on the contrary, 
unimportant whether the Senate has had such an opportunity to 
act or not. The purpose attributed by Judge Story is thus dis- 
regarded in the argument on the affirmative side of the question. 

Before the adoption of the Constitution, opinions differed, as 
they now may differ in the abstract, whether the President's 
power of making appointments to office, ought to be unchecked. 
In the opinion of some persons, he should have had the whole 
power without restraint or qualification. Others were appalled 
with various reasonable apprehensions of enormous and frightful 
dangers from uncontrolled power of appointment in a single ma- 
gistrate. The reasons urged on the latter side prevailed. The 
Constitution has, accordingly, opposed in the Senate a barrier 
against uncontrolled executive power of the President in this 
respect. The constitutional policy having been established, it 
must be carried into effect without the influence of any abstract 
prejudice in favor of the opposite political theory. 

Fundamental opposing reasons of constitutional policy out- 
weigh the argument which has been urged in favor of adopting 
the latitudinarian construction. The occasional evils which 
might be avoided through such a construction are more or less 
inseparable from any system of government of a free people. 
Under a complicated political system of mutually counteracting 
checks, like the government of the United States, the continuance 
of our freedom could not be maintained without incessant caution 
to guard against both executive and legislative encroachments. 
Either of them tends towards usurpations of despotic power, and 
the tendency may be so gradual as to be almost imperceptible. 
The dangers frona such encroachments would be more serious than 
from the occasional suspension or inefficiency of governmental 
functions through temporary vacancies in office. 

More serious evils may occur through inaction of the legisla- 
tive department of the government. A partial failure of the 
necessary annual appropriations by Congress has occurred more 
than once ; and, but for the call of an extra session, had once 
occurred on a large scale. Such a failure to legislate might sus- 
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pend the functions of the government. This, if it occurred, would 
not justify the executive in a violation of the constitutional pro- 
vision that no money shall be paid out of the treasury without a 
legislative appropriation. Every extension of executive powers 
under any such emergency would, as I have said, be a step 
towards despotism ; or, as may be added, might establish it at 
once. All evils to be apprehended from administrative ineffi- 
ciency, are minor as compared with inevitable or probable conse- 
quences of the extension of legislative or executive power beyond 
the strict warrant of the Constitution. 

It has been truly said that the dangers from extension of 
executive, may be less than are to be apprehended from that 
of legislative, power, because the President may, but Congress 
cannot, be impeached for wilful abuse of constitutional power, 
though its limits be not exceeded. But the suggestion, however 
true, affords no sufficient answer to the objection against latitude 
in construing constitutional grants of executive power. If the 
general form of the present question were different, if the literal 
import of the Constitution were in favor of the extended power, 
the argument might indeed be a fair one against excluding a con- 
struction which would conform to the import. We have seen 
already that if the existence of the power in question were ad- 
mitted, it might be exercised most injuriously without any lia- 
bility to impeachment. But the suggestion of the liability to 
impeachment may be disposed of on more general grounds. If 
such a suggestion were an answer to the objection against a con- 
structive extension of the meaning of the Constitution beyond 
the ordinary import of its words, the constitutional barriers 
against undue expansions of executive power would soon be burst 
asunder. 

The Constitution requires the President to take care that the 
laws be faithfully executed. It has been truly said that his duty 
therefore is to fill vacancies in office wherever the Constitution 
confers on him the power to do so. This cannot imply that where 
the Constitution does not expressly authorize him to fill vacancies, 
they can be temporarily filled by him under the provision of the 
Constitution which requires him to take care that the laws be 
faithfully executed. There is no executive power conferred by 
the Constitution which it would be more dangerous to enlarge 
through a loose construction upon suggested reasons of expe- 
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diency, or of relative necessity. But this provision of the Consti- 
tution has, if I am not mistaken, been sometimes invoked to aid 
the constructive enlargement of the provision authorizing him 
to fill vacancies that may happen during a recess of the Senate. 
This cannot be a right view of the question. In some cases in 
which offices are vacant, the existence of the vacancies may ren- 
der it impossible for the President to see to the execution of the 
laws. In such cases the laws cannot be executed while the 
vacancies continue. In other cases there may be no such impos- 
sibility, or the temporary impossibility may not be a total one. 
In the latter cases, he may temporarily see, as far as possible, to 
the execution of the laws. But he does not thereby temporarily 
fill the vacant offices. They continue vacant, though functions 
corresponding more or less to their duties may thus be executed. 

This difference between filling a vacancy in office, and seeing 
that the vacancy occasions no failure in the execution of the laws, 
might be well exemplified in the present case of the office of attor- 
ney of the United States for a judicial district. If the office is 
vacant the greater part of its business, if not the whole of it, may 
nevertheless be transacted. The gentleman whom the attorney- 
general has employed under the Act of 1861, as an attorney and 
counsellor, may represent the United States in their suits and 
prosecutions, and may otherwise discharge the duties, in the per- 
formance of which he would have assisted the district attorney 
if no vacancy had occurred. Should the existence of a temporary 
vacancy in the principal office be established, the circuit judge 
may, under an Act of 3d March 1863, temporarily fill the vacancy. 
His appointee will, under the Constitution, be an officer of the 
court. If neither .of these Acts of 1861 and 1863 had been 
passed, the President might, through the attorney-general, as 
the head of the law department of the government, have retained 
an attorney or counsellor, not so permanently as the Act of 1861 
authorizes, but for the occasional purposes of the exigency. Such 
a lawyer's temporary representation of the United States in the 
legal business of the district would essentially differ from the 
temporary incumbency of an office. He would not be an officer 
of the United States. 

For the reasons which have been stated, my opinion upon the 
first question, if considered as an open one, would be that the 
President cannot make the temporary appointment in a recess, 
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if the Senate was in session when, or since, the vacancy first 
occurred, and consequently that Mr. O'Neill is no more in office 
of right, than he would have been if commissioned by the Presi- 
dent during a session of the Senate without their advice and 
consent. 

It is said, however, that the question is not open. I believe 
that it has never been judicially considered. But it is said that 
the existence of the power in question has been established by an 
administrative usage of forty-five years, during which appoint- 
ments made in exercise of the power by successive Presidents 
have been acquiesced in by the Senate, and that this executive 
usage has, in this period, been founded on, or supported by, un- 
varying opinions of successive attorney-generals. 

Where an executive usage has been of long continuance, with 
constantly recurring opportunities for judicial contestation, and 
the parties who might have contested have never complained, 
judicial tribunals may consider a truly doubtful question as to 
the constitutionality of the usage less open to forensic dispute 
than it would otherwise have been. The effect thus attributable 
to such a usage, may, in the absence of judicial contestation, be 
greater if legislative acquiescence has been evinced or may be 
implied. 

Any remaining doubt may be removed, or lessened, if uni- 
formly concurring opinions of experienced statesmen, and of 
learned lawyers, in accordance with such a political usage, can 
be traced from an early period, more especially where such period 
was contemporaneous, or almost so, with the adoption of the Con- 
stitution. Where all such conditions have been apparently ful- 
filled, a conclusion should not, however, be judicially reached 
upon such grounds alone, without caution. 

Have all or any and which of these conditions been fulfilled? 
In the outset of this inquiry it may be repeated that if the presi- 
dential power in question had been assumed and exercised with 
effect, where sufficient opportunities for judicial contestation were 
afforded, and no person had ever availed himself of any such 
opportunity, the inference of general acquiescence in the consti- 
tutionality of the asserted power might have been to some extent 
warranted. But there never was any such opportunity of con- 
testation. 

Indirect contestation was impossible (see 17 Howard 284), 
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and the President's power of removal would have precluded any 
direct contestation, if it had otherwise been practicable when the 
attorney-general was not a contestant: Until the Acts of 1866 
and 1867, which have been mentioned, the power of Congress to 
define tenures of office in such a manner as to prevent removals 
at the mere will of the President had scarcely ever been exer- 
cised, though the legislative power to do so as to all offices whose 
tenure is not constitutionally defined was never doubtful. 

The recently-created office of comptroller of the currency was, 
I believe, the only one of which, at the dates of those acts, the 
incumbent was not removable by the President without any con- 
currence of the Senate, and without any statement of reasons. 1 
The President's general power of arbitrary removal where the 
tenure had not been otherwise defined by the Constitution or by 
Act of Congress, was beyond question established. (See 13 
Peters 259.) Of this power the former existence and validity 
are not impliedly questioned by the Acts of 1866 and 1867. 

The omission to litigate the question before the Act of 1867, 
therefore, warrants no just inference of acquiescence in the 
alleged administrative usage. Even under this act judicial con- 
testation may not readily occur. 

In approaching the inquiry whether, and how far, any of the 
other conditions have been fulfilled, it may be remarked that from 
the distinguished eminence of some of the attorney-generals 
whose opinions will be mentioned, judicial deference might almost 
be due to their expositions of constitutional law, even where prac- 

1 The Acts of 1863 and 1864 made the comptroller of the currency appointable 
by the President on the nomination of the secretary of the treasury, and by and 
with the advice and consent of the Senate. The comptroller thus appointed was, 
according to the Act of 1863, to hold the office for a certain term, unless sooner 
removed by the President by and with the advice and consent of the Senate, and 
according to the Act of 1864, to hold for such term unless sooner removed by the 
President upon reasons to be communicated by him to the Senate. Two prior 
acts, no longer in force, one of them passed in 1789, organizing the government 
of the Northwestern Territory, and the other passed in 1836, organizing the gov- 
ernment of that part of this territory which afterwards became the state of Wis- 
consin, were intended to execute the provision of the Ordinance of 1787, that the 
tenure of judicial offices in the territory should be during good behavior. In 
the opinion of many persons, there was an honorary obligation of the constitu- 
tional government of the United States thus to execute this provision of the ordi- 
nance of the previous confederation. The judicial tenure in other territories of 
the United States has not been during good behavior. 
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tical concurrence in them has not extended beyond the limits of 
executive administration. This may certainly be said of Mr. 
Taney, afterwards the venerated Chief Justice of the Supreme 
Court of the United States, and of Mr. Cushing, previously a 
judge of the Supreme Court of Massachusetts, whose opinions, 
while he was attorney-general, are, through the combination of 
doctrinal with practical instruction which distinguishes them, 
more useful perhaps than the writings of any publicist since 
Bynkershoek. Of course, I do not mean to intimate that 
through deference to any such extra-judicial opinions, I should 
surrender the judgment which it is my duty to exercise. But 
my judgment cannot be uninfluenced by the deference most justly 
due to them.. Except in one respect, however, opinions of attor- 
ney-generals are, in themselves, of no more weight than those of 
as many private lawyers of equal abilities and acquirements. 

The exception, which may be an important one, is that the 
official opinions of attorney-generals may, for a long time, have 
been so uniformly acted upon by executive and legislative organs 
of the National Government as to have become the unquestioned 
foundation of a system of legislation, or of administration. Such 
legislative and executive usages, when uniformly acquiesced in, 
especially where they have been open to judicial contestation, 
are, as I have already said, in themselves, more or less authorita- 
tive expositions of the true meaning and effect of the Constitution. 
The opinion of a former law officer of the government, when it 
has been the foundation of such expositions, may be an important 
part of their legal history, and may therefore be cited in expla- 
nation of them, or even as having in itself, for this reason, a cer- 
tain weight, perhaps, of authority. But the number of concur- 
ring official opinions of attorney-generals on the same point adds 
very little to their weight, because, in the absence of judicial 
decision, these law officers of the government sometimes attribute 
to the opinion of an official predecessor an effect not much unlike 
that of an authoritative precedent. In one respect, indeed, the 
number of such official opinions may even detract from their 
weight, because, if the same question has been repeatedly stated 
anew, and renewals of the former opinions of attorney-generals 
upon it have been obtained from their successors, this may indi- 
cate that no settled administrative usage had been understood to 
be established under the former opinions. 

Vol. XVL— 51 
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In this connection I will state and explain what induced me to 
refer counsel, in the course of their arguments, to the opinions of 
commentators on the Constitution who were either ignorant of 
these official opinions of the attorney-generate, or entertained 
opinions of a seeming opposite tendency. My purpose was to 
show that there had not been such a distinct prevalence of uniform 
opinions on the question as the counsel on one side had assumed. 
In his argument he had, as I thought, attributed an inherent 
force of authority to the official opinions which they did not pos- 
sess. My reference to the commentatoi's was intended merely as 
a suggestion that their opinions might be weighed in the opposing 
scale of his own balance. Among them was Judge Story, whose 
Commentaries have been cited occasionally, even by the Supreme 
Court, as elucidating questions of constitutional law, and Mr. 
Sergeant, afterwards a judge of the Supreme Court of Pennsyl- 
vania, who was often followed by Judge Story, and was not 
less learned and wise than cautious and accurate. Such refer- 
ences, whether to commentators, however eminent, or to attorney- 
generals however distinguished, are outside of the ordinary pro- 
per line of argument in a judicial tribunal. But they are, when 
due caution is observed, not absolutely improper in excepted 
cases ; and the present case, I think, is one. 

The question arose in 1823, in the same form in which it is 
presented in this case. The official term of a navy agent at New 
York expired when the Senate was in session. During the same 
session another person was nominated by the President ; but this 
appointment was not concurred in by the Senate. The vacancy 
continuing to exist in the recess of the Senate, Mr. Wirt, then 
Attorney-General, was of opinion that the President could fill 
the vacancy by a temporary appointment. Mr. Wirt thought that 
the phrase of the Constitution " happen during the recess" might 
be understood as meaning happen to exist in a recess, whether 
the Senate had or had not been in session when or since the 
vacancy first occurred. He supported this opinion upon reasons 
of convenience to prevent vacancies in office ; and upon these 
reasons considered his interpretation the most accordant with the 
spirit and purpose of the Constitution, though the opposite inter- 
pretation would, as he conceived, be the most accordant with the 
literal sense and natural import of the words. 

In the form of the question in which it was next presented to 
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an attorney-general, the possible dangerous political consequences 
of an affirmative answer were, in part, discernible. This was in 
1832. A vacancy had occurred in a recess of the Senate, by 
the expiration of the term of office of a register of the land office. 
During the same recess, a temporary appointment in his place 
had been made by a commission which was in force until the end 
of the next session of the Senate. During this next session, the 
person thus appointed had been nominated by the President for 
the permanent appointment, and had been rejected by the Senate. 
During the same session the same person had been nominated 
again. The latter nomination had been laid by the Senate on 
its table. The Senate had adjourned without having further 
acted upon the case. The opinion of the Attorney-General, Mr. 
Taney, was asked by the President upon the question whether, 
during the recess of the Senate, he could appoint the same per- 
son, or any one else, to the office. Mr. Taney was of opinion 
that the President could. 

In accommodating this opinion to the letter of the Constitution, 
there was less difficulty than in either of the two cases of the 
navy agents. The commission granted in the recess did not 
expire until the end of the next session, during which, no appoint- 
ment was concurred in by the Senate. The incumbency had thus 
continued until the commencement of the recess. As there had 
not been any vacancy during the session, the new vacancy might, 
even according to an almost literal import of the Constitution, be 
understood as occurring, if not happening in the recess. But 
the difficulty in the way of accommodating such a construction 
to the spirit and purpose of the Constitution was much greater 
than in the case which had been considered by Mr. Wirt. This 
difficulty I have explained. How the objection was overcome, 
without unduly slighting it, is not easily perceivable. The answer 
that the President might be impeached was the only one suggested. 
This answer is insufficient for the reasons which have been stated. 

The extent of the executive power to fill vacancies which these 
two opinions asserted does not appear to have been afterwards 
conceded. The previous tendency of Mr. Sergeant's views in an 
opposite direction will be mentioned hereafter. It may, be 
remarked here that he published a revised edition of his treatise 
on constitutional law in 1830, seven years after the opinion of 
Mr. Wirt, without any adoption of Mr. Wirt's views, and with- 
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out any material alteration of his own former text on this point. 
Judge Story, in his Commentaries, published in 1833, a year after 
Mr. Taney's opinion, did not cite it, nor that of Mr. Wirt, nor 
express any such opinion ; but on the contrary followed closely 
the text of Mr. Sergeant. In the editions of Chancellor Kent's 
Commentaries prior to 1841, when the opinions of the attorney- 
generals first appeared in print, he quoted the provision of the 
Constitution authorizing the President to fill vacancies happening 
during the recess of the Senate, but did not mention the point 
now in question in any form of the proposition. In subsequent 
editions the text is unchanged ; but in a note he refers to Mr. 
Wirt's opinion without mentioning that of Mr. Taney, who was 
already Chief Justice. The opinion of Mr. Wirt was quoted by 
Chancellor Kent, but with a reserve which by no means indicates 
his adoption of it. 

In 1841 the question; was referred anew to the attorney-general, 
Mr. Legare, in the broad general form of a proposition whether 
the clause of the Constitution authorizing the President to fill up 
all vacancies that may happen during the recess of the Senate, 
authorizes him to fill a vacancy so occurring after a session of 
the Senate shall have intervened. The attorney-general objected 
to considering the question in so abstract a form ; and restated 
the proposition so as to make it applicable in the case of a vacancy 
which had occurred during a recess, and had been filled by a 
temporary appointment, after which, the President, during a 
session of the Senate, had made another nomination which was 
not acted upon by the Senate ; and so, the office being vacant in 
the ensuing recess, the restated question was whether the Presi- 
dent had power to fill it again by granting a commission which 
should expire at the end of the next session of the Senate. In 
this form of the question the attorney-general answered it affirma- 
tively with reference to the words 'of the Constitution, and to 
considerations of necessity or expediency. It has already been 
suggested that in such a special form of the question, the answer 
thus given could be accommodated to the words of the Constitu- 
tion. 

That these official opinions were not followed without scruple 
or hesitation appears from the constant recurrence of the ques- 
tion submitted, as it was, in different forms, to successive attorney- 
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generals, Mr. Mason in 1846, Mr. Cushing in 1855, 1 and after- 
wards to others who concurred in the views of their predecessors. 
In October 1862, however, Attorney-General Bates was consulted 
by the President as to " his power to fill a vacancy on the bench 
of the Supreme Court, then existing in the recess of the Senate, 
which vacancy existed during and before the session of the 
Senate." Mr. Bates, in his letter of reply, says : " If the ques- 
tion were new, and now for the first time to be considered, I 
might have serious doubts of your constitutional power to fill the 
vacancy by temporary appointment in the recess of the Senate. 
But the question is not new. It is settled in favor of the power 
to fill up the vacancy as far at least as a constitutional question 
can be settled by the continued practice of your predecessors, 
and the reiterated opinions of mine, and sanctioned, so far as I 
know or believe, by the unbroken acquiescence of the Senate. 
Referring to the practice and to these authorities," he gave his 
opinion that the power was exercisable. Conformably to these 
views, Judge Davis was temporarily commissioned on 17th Octo- 
ber 1862, during the recess of the Senate. 2 I believe that he 
did not take a seat upon the bench of the Supreme Court under 
this commission. The next session of that court began on 1st 
December 1862. His permanent appointment was, I believe, 
sent into the Senate on 3d December, and confirmed by the 
Senate on or before 8th December 1862, on which day his per- 
manent commission bears date. He took his seat, as I am in- 
formed, on 10th December 1862. 

In considering the effect of the opinions of the official prede- 
cessors of Mr. Bates, 3 it becomes important to correct the state- 
ment, in his opinion, that the exercise of the asserted presidential 

1 The question was not directly involved in the subject of Mr. Cushing's opin- 
ion ; but was considered by him incidentally in the course of an inquiry mentioned 
hereafter as to the President's power to appoint ambassadors and other diplomatic 
ministers. 

2 In the argument at the bar, it was erroneously supposed that Judge Miller, 
of the Supreme Court, had in like manner been commissioned by the President 
during a recess, and Judge Field in a manner somewhat similar. Judge Miller 
was, however, commissioned on 16th July 1862, when Congress was in session, 
and Judge Field on 10th March 1863, during an extra session of the Senate. 
Each appointment was of course with the advice and consent of the Senate. 

3 For a reason, which will appear when we come hereafter to consider an Act 
of Congress of 9th February 1863, it is not necessary to mention any opinions 
of attorney-generals subsequent to that of Mr. Bates. 
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power had been " sanctioned by the unbroken acquiescence of the 
Senate." The statement was founded on a mistake. The sup- 
posed foundation was in the fact, of which the truth may be here 
assumed, that in all the cases of permanent reappointment of 
temporary appointees which had occurred since 1823, the Senate, 
in acting upon the permanent appointments, had not rejected any 
one merely because his temporary appointment had been made 
after a session in or before which the vacancy had first occurred ; 
nor had in anywise discriminated unfavorably to any such ap- 
pointee for such a reason. It is to be observed that in such a 
case the Senate acts upon the permanent appointment only, and 
not upon the previous temporary appointment. This temporary 
appointment cannot possibly be submitted to them for their advice 
and consent. The mistake was in overlooking this impossibility, 
and supposing that the Senate's approval of such a person's per- 
manent appointment was a confirmation of his former temporary 
one. The Senate's concurrence in any appointment by the Pre- 
sident is properly called a confirmation of it, whether the ap- 
pointee had received a previous temporary appointment or not. 
But when the same person who was temporarily appointed in a 
recess of the Senate is permanently appointed, at the next session 
the permanent appointment only can be confirmed. The word 
confirmation is misapplied when the Senate's concurrence in this 
appointment is called a confirmation of the former temporary one. 
The temporary appointment indeed merges in the permanent one 
when the latter is confirmed and accepted. But this neither 
makes the permanent appointment itself, nor makes the confirma- 
tion of it, a • confirmation of the temporary one. If the Senate 
rejects the appointee, or does not act upon his nomination for the 
permanent appointment, he nevertheless continues until the end 
of the session, to be in office under the former temporary appoint- 
ment if it was a valid one. 

The mistake originated I believe in official or semi-official 
language of persons employed in executive departments of the 
government, and from thence found its way into popular phrase- 
ology, and to some extent into that of legislation. Thus an Act 
of Congress of 1st May 1810, prohibiting the payment of com- 
pensation to any chargd des affaires or secretary of legation, 
unless appointed by the President by and with the advice and 
consent of the Senate, authorized him in the recess of the Senate 
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to mate appointments to such offices which appointments should 
be submitted to the Senate at their next session thereafter for 
their advice and consent. If diplomatic offices only had been 
the subjects of such legislation, it might have been explained for 
special reasons of peculiar applicability which will be mentioned 
hereafter. But there have been other subjects. The army 
appropriation bill of February 1863 prohibits the payment of any 
money as salary to any person appointed during a recess of the 
Senate to fill a vacancy in any existing office which vacancy 
existed when the Senate was in session, and is by law required 
to be filled by and with the advice and consent of the Senate 
until such appointee shall have been confirmed by the Senate. 
And an Act of 3d March 1863 authorized the appointment of 
officers of the military signal corps ; and, in order to allow time 
for a thorough examination of them, enabled the President to 
appoint them during the recess, requiring, in like manner, that 
the appointments should be submitted to the Senate at their next 
meeting for their advice and consent. The advice and consent 
of the Senate was in these acts treated as a confirmation of the 
previous temporary appointment. Notwithstanding this mistake, 
the acts of course took effect as intended, according to the popular 
but legally incorrect meaning of the words. Such a use of them by 
Congress was not the less a mistake. The like mistake was not 
always made in congressional enactments. The Act of 2d March 
1799, regulating the collection of duties on imports, sec. 17, and 
the Act of 22d July 1813, for the assessment and collection 
of direct taxes and internal duties, sec. 2, each of which estab- 
lished collection districts or authorized their establishment, and 
provided for the appointment of collectors in every district, em- 
powered the President, in case the appointment of the several 
collectors for the respective new districts should not be made 
during the existing session of Congress, to make them during the 
recess of the Senate by granting commissions which should expire 
at the end of their next session. 1 

There have, I believe, been other Acts of Congress in which, 
as in the two latter enactments, the mistake was avoided. But it 
was not avoided in official parlance ; and this may explain its 
occurrence in the opinion of Attorney-General Bates. If he had 

1 Commissions under the Act of 1813 appear to have been granted by the Presi- 
dent until the end of the next session of the Senate, and no longer. 
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not made the mistake, his own doubts probably would not have 
been so readily resolved. 

The mistake was corrected by the Supreme Court in 1824, in a 
case in which the court below had decided that, in point of law, 
both commissions of an appointee, the latter permanent, the 
former temporary, " constituted but one continuing appointment, 
the second commission operating only as a confirmation of the 
first;" and Mr. Wirt, then attorney-general, said in argument, 
in the Supreme Court, as to the two commissions, that " the 
practice of the government had been to consider them as one 
continuing commission." In the opinion of the Supreme Court 
" the decision of the court below was founded in mistake." The 
Supreme Court said that the two commissions could " not be con- 
sidered as one continuing appointment without manifest repug- 
nancy," that they were " not only different in date, and given 
under different authorities and sureties, but were of different 
natures" and durations. It was decided accordingly that the 
responsibility of a surety in the official bond of a temporary 
appointee terminated on his acceptance of the commission under 
his permanent appointment after it had been confirmed: 9 
Wheaton 634, 735. 

This judicial correction of the mistake is important. The mis- 
take should be viewed in the same light with reference to the 
political, practical, and moral, as with reference to the legal 
aspect of the question. The Senate could not, even before the 
decision of the Supreme Court, much less could they afterwards, 
without mere causeless vindictiveness, discriminate in the matter 
in question by rejecting persons who had been temporarily 
appointed to fill vacancies which had existed when the Senate 
was in session. The question o*f constitutional power was doubt- 
ful, or had been so considered. The temporary appointees were 
therefore morally blameless. After the decision of the Supreme 
Court, acquiescence in the President's assumption of the power 
in question could not be reasonably implied from the confirma- 
tion of an appointment which, according to the decision, was a 
new and different one, and was neither a continuation, nor a con- 
firmation, of the questionable one. Thus rejection for this reason 
alone would have been wanton, arbitrary, and unjust, and, as 
excluding the inference of acquiescence, would have been use- 
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The supposition of acquiescence by the Senate from their not 
having rejected the permanent appointees appears therefore to 
have been founded in a political as well as a legal mistake. 

That it was such a mistake will appear more clearly when the 
views in which the Senate has regarded the question are eluci- 
dated from positive sources. We may consider, first, decisions 
by the Senate as to the qualifications of its members, and after- 
wards, proceedings of the Senate as a co-ordinate branch of the 
executive government. 

The cases of Mr. Johns, in 1794, and of Mr. Phelps and Mr. 
Williams in 1854, depended upon the effect of the above-men- 
tioned provision of the Constitution as to the power of the exe- 
cutive of a state to fill vacancies in the Senate, happening during 
the recess of the legislature. The Senate, in these cases, decided 
that when a vacancy thus occurred in a recess, the governor 
could not fill it during a subsequent recess, the legislature having 
sat in the interval, — that where he had properly filled a vacancy 
during the recess in which it occurred, the seat, unless filled by 
the legislature of the state, became vacant at the end of their 
next session, — and that although the vacancy afterwards con- 
tinued, it could not be filled by the governor of the state. 

The vote excluding Mr. Johns from a seat was twenty to seven, 
when a full Senate was composed of only thirty members. In 
the case of Mr. Phelps the whole subject was thoroughly con- 
sidered and the vote was twenty-six to twelve. The case of Mr. 
Williams was decided without a division. It was urged in these 
cases with great earnestness, but in vain, that according to the 
reason, spirit, and purpose of the Constitution, a state should 
not be unrepresented in the Senate, that the evil resulting from a 
vacancy did not depend upon its cause, and that the provision of 
the Constitution must have been intended to prevent vacancies by 
enabling the governor of a state to fill them temporarily so long 
as the legislature might be unable, or might fail, to do so. Such 
arguments closely resemble those which have been urged upon the 
present question. 

It would seem incongruous that the word happen upon whose 
application the question depends should not have a similar import 
in the two provisions of the Constitution. 

We find, accordingly, that a broader meaning has not been 
attributed by the Senate, as a co-ordinate branch of the executive, 
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to the provision of the Constitution which confers on the Presi- 
dent power to fill vacancies in office that may happen during a 
recess. The question was first considered by the Senate, acting 
in its latter capacity, with reference to the case of an office newly 
created by Congress, and not filled before their adjournment. 
If the words of the Constitution, " vacancies that may happen 
during the recess of the Senate," instead of being referred to 
the first occurrence only of a vacancy, are to be understood as 
referable to any existence, or continuance of a vacancy, the Con- 
stitution gives to the President power, during the recess, to fill 
temporarily such newly-created offices. But if the provision of 
the Constitution applies only to a recess in which the vacancy 
first occurs, he cannot thus fill them. There is, therefore, in 
principle, no difference between this form of the question and 
those other specific forms in which we have already considered 
it. Acts of Congress purporting to enable the President to fill 
such newly-created offices during the recess, by temporary ap- 
pointments, have already been mentioned. Such enactments have 
an independent effect, as legislative expositions, which will be 
considered hereafter, under a distinct head. In the mean time, 
it may be remarked here that the effect attributable to them -has 
been considered by the Senate, in its executive capacity, inciden- 
tally to inquiries how far the President may have an occasional 
power to appoint, without the Senate's concurrence, commission- 
ers to negotiate a treaty with a foreign state. An apparent 
digression will be necessary in order to explain how this inquiry 
arose. 

Congress may, through the power to regulate the compensation 
of diplomatic functionaries, and in some other modes, exercise 
indirectly more or less control over the intercourse of the gov- 
ernment of the United States with foreign governments. But 
the President and Senate, if the question of compensation could 
be excluded, would under the Constitution have, in their execu- 
tive capacity, almost unlimited control over such intercourse. 
The subject has been fully examined by Attorney-General Cush- 
ing, in a very lucid and instructive opinion of 25th May 1855, 
upon the effect of the act of that year remodelling the diplomatic 
system of the government. In this opinion, in which, in most 
respects, I concur, the prior legislation, and prior executive 
usages, are historically investigated. The question, as between 
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the President and the Senate, of his power to negotiate primarily, 
without their participation, a treaty, though it cannot afterwards 
become binding until ratified by them, is a distinct proposition 
which, within certain limits, involves no difficulty. The question 
may, within, or beyond such limits, involve an inquiry as to his 
independent power to select and send the negotiator. An am- 
bassador, 1 or other public minister, whether designated as a 
commissioner, or by any other official title, cannot, except for 
purposes of mere occasional exigency, be constitutionally sent 
abroad otherwise than under such an appointment as that of any 
other officer of the government. But the President primarily 
represents the United States in the intercourse of their foreign 
relations, including the negotiation of treaties. He is by the 
Constitution expressly authorized to receive ambassadors ; and 
it has been supposed that a power inherent in his office may 
enable him to send special diplomatic representatives abroad 
whenever it may be necessary to do so for occasional public 
exigencies, whether the Senate is in session or not. That even 
the occasional exercise of such an inherent or incidental power 
was jealously watched appears from the Act of 1st May 1810, 
which has been cited. The question of the existence of such a 
power, and the present question, are different, arising as they do, 
in part, under different provisions of the Constitution. But with 
reference to the legislation as to newly-created offices, the present 
question was incidentally considered when an occasional diplo- 
matic appointment was made in a recess of the Senate. Our 
present inquiry is not whether the Senate's views of the question 
as to an occasional diplomatic mission were right or wrong. 
That is here unimportant. The inquiry to be elucidated is 
whether the Senate, in considering that question, admitted or 
denied the power of the President which is now in question. 
Upon this point Mr. Sergeant and Judge Story have referred 
to certain proceedings of the Senate. 

In the year 1813, President Madison, during a recess of the 
Senate, appointed commissioners to negotiate the treaty of peace 
afterwards concluded with Great Britain. Mr. Sergeant, after 
stating that the principle acted upon in this case was not acqui- 
esced in, but was protested against at the succeeding session of 

1 In the general sense in which the word is used in the Constitution. 
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the Senate, says that, afterwards, in 1822, " during the pendency 
of the bill for an appropriation to defray the expenses of missions 
to the South American States, it seemed distinctly understood to 
be the sense of the Senate, that it is only in offices that become 
vacant during the recess that the President is authorized to exer- 
cise the right of appointing to office, and that in original vacan- 
cies,- where there has not been an incumbent of the office, such a 
power does not attach to the executive." He also quotes the 
coincident report of a committee of the Senate made a few days 
later, in which it was declared that in the provision of the Con- 
stitution as to vacancies that may happen during the recess of the 
Senate, " the word happen has reference to some casualty not 
provided for by law," and that " if the Senate be in session 
when offices are created by law, which were not before filled, and 
nominations be not then made to them by the President, the Pre- 
sident cannot appoint after the adjournment of the Senate, 
because in such case the vacancy does not happen during the 
recess." It was added that in many instances, where offices 
were created by law, special power was given to the President to 
fill them in the recess of the Senate, and that, in no instance, 
had the President filled such vacancies without special authority 
of law. 

Mr. Sergeant and Judge Story quote these proceedings of the 
Senate, and subsequent remarks of the committee of the Senate, 
in such a manner as to imply that their own opinions coincided. 

The proceedings of the Senate were in the year next before 
that of Mr. "Wirt's opinion. We have seen that in 1824, the 
year next after his opinion, the decision of the Supreme Court 
that the Senate's confirmation of a permanent appointment was 
not a continuance of a previous temporary commission of the 
appointee, removed any reason which there might previously have 
been for formal or informal protests by the Senate in such of the 
cases of previous temporary appointment as might involve the 
present question. 

In 1825, a case occurred which, I think, shows that upon this 
question, in its general form> there was a contrariety of opinion 
between the President and the Senate. 

This was the case of Amos Binney, whose commission as navy 
agent at Boston expired on 15th February 1825, during the ses- 
sion of Congress. Three days after, he was nominated to the 
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Senate for the same office. The session closed on 3d March 1825, 
the Senate adjourning without having acted on the nomination. 
The Senate was convened for, and was in session on, the next 
day, 4th March 1825. On the 7th of the same month Mr. Bin- 
ney was renominated by the President. Two days later, the 
Senate adjourned, having first postponed this nomination till the 
commencement of their next regular session, on the first Monday 
of December. During the recess, on 22d March, 1825, Mr. Binney 
was temporarily appointed to the office by President John Quincy 
Adams, in opposition, as it would seem, to the opinion of the 
Senate. 

The postponement of the nomination by the Senate, however it 
may have exceeded their legitimate power, indicated their dissent 
from Mr. Wirt's then recent opinion. If they supposed that the 
President would have the power to make the temporary appoint- 
ment after their session, it does not seem at all probable that 
they would have passed the resolution to postpone. 

Legislative expositions by Congress will next be considered, 
not as decisive, in themselves, of any question, but as indicating 
concurrence or contrariety of opinion as to the existence of the 
power in question. Acts of 2d March 1799, 1st May 1810, 22d 
July 1813, 9th February 1863, and 3d March 1863, have already 
been mentioned. How many more such enactments might be 
found upon searching the statute book, I do not know. They 
may be numerous. Those which have been cited are sufficient, 
as examples. It should be recollected that they did not all apply 
to newly created offices. The Act of 9th February 1863, on the 
contrary, applies to the question in its general form. 

These acts import a discrimination between cases in which the 
President has, and those in which he has not, the constitutional 
power to make temporary appointments, the difference being 
between the Senate's having, or not having, been in session when, 
or since, the vacancy first occurred, — the very difference which 
the argument on the affirmative side of the present question sup- 
poses to have been constantly disregarded. If the acts of 1st 
May 1810, and 9th February 1863, were the only legislation to 
be considered, there might perhaps be dispute whether they should 
be understood as affirming the power of the President, and only 
checking its undue exercise, or as implying denial or doubt of 
the existence of such a power. To the Act of 1810, the former 
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motive might, upon reasons already explained as applicable pecu- 
liarly to diplomatic appointments, be imputed less objectionably 
than to the Act of 1863. But such a construction even of the 
former act, and much more of the latter one, would impute motives 
of legislation which perhaps are not properly attributable to Con- 
gress, because, if the President had the constitutional power, 
Congress had not the power directly to prevent its exercise, and, 
in that case, perhaps ought not to have done so indirectly. Upon 
the other acts there can be no such dispute. In them, the ques- 
tion whether Congress could vest the power in the President if it 
had not been conferred on him by the Constitution, may indeed have 
been overlooked. But, however this may have been, it is quite 
certain, that the question of the existence of the President's 
power was legislatively considered. The express grant of power 
by these enactments implies that, in the opinion of Congress, the 
Constitution had not given the power to him, or, to say the least, 
indicates the constant doubt of Congress on the subject. The 
counsel has, in argument, cited copiously the debate in the Senate 
on the passage of the enactment of 9th February 1863. The 
purposes for which such citations in a judicial tribunal are admis- 
sible must be very limited. One of them, under certain cautions, 
may, however, be to show on what points, and how, at the date 
of a statute, opinions differed as to what was the previous law. 
This debate shows that, upon the point of constitutional law now 
in question, two Senators, each of whom had been a judge of the 
Supreme Court of his own state, differed in opinion whether the 
President had the power under the Constitution. 

The question cannot have been overlooked by those who framed 
the Tenure of Office Act of 1867. They knew that constitutional 
doubts could not be resolved by legislation, and that if the presi- 
dential power in question existed under the Constitution, legisla- 
tion could not abridge it, otherwise than by so defining the tenure 
of offices as to diminish the frequency of occasions for its exer- 
cise. Aware of this, they seem to have discriminated between 
different specific forms of the general question, and to have 
intended to legislate for those cases only in which there would 
have been least difficulty in reconciling the President's assump- 
tion of the power with the literal import of the Constitution. 
We have seen that the difficulty in this respect was greatest in 
cases like the present one of Mr. O'Neill, where the Senate was 
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in session when the vacancy first occurred. There is, accord- 
ingly, no provision for such cases in the act. In cases in which 
vacancies first occur during a recess, the presidential power is, 
during the same recess, unquestionable. But in such cases, ac- 
cording to the argument on the affirmative side of the present 
question, the temporary appointments of the same or other per- 
sons to fill the same vacancies, might be constitutionally repeated 
in recurring recesses. We have seen that such repeated tempo- 
rary appointments, if they had not been repugnant to the spirit 
of the Constitution, might perhaps, without much difficulty, have 
been accommodated to its letter. The 3d section of the act 
seems to have therefore been a legislative endeavor so to define 
the tenure as to prevent such repeated appointments, whether 
they would, if the tenure had not been so defined, have been con- 
stitutional or not. The section was, in short, a legislative effort 
to prevent the question, in this form of it, from arising. The 
first sentence of the section is a transcript of the constitutional 
provision with an insertion of the words ly reason of death or 
resignation, and an addition of the word thereafter at the close. 
The purpose of introducing the words " by reason of death or 
resignation" has already been explained. It was to prevent as 
much as possible the occurrence, during recesses of the Senate, 
of any vacancies otherwise than by death or by resignation. The 
word thereafter was added in order to prevent the repetition of 
the temporary appointments to fill such vacancies. We are not 
at liberty to understand the word as a mere pleonasm. Congress, 
in making the addition to the words of the Constitution, cannot 
have intended to deal so lightly with its language. If this word 
thereafter is to be referred grammatically to the nearest antece- 
dent, which is death or resignation, the apparent intent of Con- 
gress to restrain the exercise of presidential power without the 
Senate's concurrence, to the narrowest limit possible, is fulfilled. 
If the word thereafter is to be referred, not to this grammatical 
antecedent, but to recess of the Senate, the result must be the 
same, because, to effectuate the same apparent legislative intent, 
such recess must here be understood as the recess in which the 
vacancy first occurred. 

Now the third section is inapplicable to vacancies which first 
occur when the Senate is in session, whether they occur through 
death, or through resignation, or otherwise. This being so, it 
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must be recollected that according to the general argument on the 
affirmative side of the question, if such vacancies continue till 
after the session, they become vacancies happening during the 
recess. It may be said, and, to a certain extent, correctly, that 
if the President has then power to fill them by temporary appoint- 
ments, it cannot be abridged by Congress. And this, if we stopped 
here, might explain the omission to legislate on the subject. But 
it must be recollected further, that, according to the same argu- 
ment, the President may fill such vacancies again and again, by 
temporary commissions on every recurring recess, just as, accord- 
ing to the argument, he may thus repeatedly fill them where the 
vacancy first occurred in a recess. The act omits all provision 
against such repetitions of temporary appointments, where the 
first occurrence of the vacancies was during a session, but pro- 
vides against them where it was during a recess. According to 
the argument the necessity was the same, or equally great, in 
both cases. How is this difference in the legislation to be ex- 
plained ? The only answer to this inquiry is, that Congress disr 
criminated between cases which, in the opinion of the attorney- 
generals, were, in principle, undistinguishable. The whole subject 
was perhaps thought to be involved in doubt and obscurity, so 
much so that perhaps no precisely definable views of the general 
question of constitutional law are attributable to Congress. 

On the whole question of acquiescence, positive or negative, 
we thus find in the present case, a difference in every respect from 
those cases in which points of constitutional law have been estab- 
lished on the foundation of administrative usage. We might, for 
example, contrast the present question with that of the President's 
power of removal from office. 

To recapitulate, as to the present question : There has not been 
opportunity for judicial contestation : The existence of the power 
in question has not been legislatively recognised, has been denied 
by the Senate, has been practically asserted by Presidents only, 
and has not been exercised without constantly recurring sugges- 
tions by them of doubts of its existence under the Constitution : 
Opinions of attorneys-generals have been its only support ; and 
in these opinions, other jurists of eminence have not concurred. 

All this might have been said in language more decidedly 
showing that the question, whenever directly litigated, will be 
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quite open for judicial contestation. At present, I cannot answer 
it affirmatively. 

2d. The second question is one upon which opinions have, I 
believe, differed. It may depend, perhaps, in part, upon con- 
gressional usages, of which my knowledge is imperfect. In the 
present case, there cannot have been a recess of the Senate unless 
there was a recess of Congress. On every adjournment of Con- 
gress, except such an occasional temporary one as does not sus- 
pend the course of business of the two Houses, the interval until 
the next meeting should, I think, be deemed a recess. If so, there 
was here a recess on the adjournment of 27th July last. 

3d. On the third question I incline to think that if the words, 
" unless it be then otherwise ordered by the two Houses," had not 
been contained in the resolution of 22d July, the meeting of the 
Senate on 21st September would have been such a session that 
the commission of Mr. O'Neill, if otherwise valid, would have 
expired upon the adjournment on the same day. The insertion of 
the words which I quote, might not have prevented such a result, 
if anything had been done by the two Houses to make the trans- 
action of executive business by the President and Senate possible, 
if the President and Senate had desired it. But the adjournment 
excluded all business, and nothing had been done before it to per- 
mit the transaction of any business. The Senate could not, how- 
ever long they might have sat, receive a nomination to office from 
the President ; and consequently there was, I incline to think, no 
such session that a temporary appointment, if otherwise valid, 
would have been terminated by the adjournment which occurred. 
I would have avoided intimating an opinion upon this point, if it 
had not seemed necessary, in order to explain my reason for 
expressing one upon the first question. 

Upon the whole, I am of opinion that Mr. O'Neill is not a 
rightful incumbent of the office, and that any legal business 
which he may occasionally transact for the Government, under its 
law department, or any other department, will not be conducted 
by him as the local law officer. Under the attorney-general's 
instructions and authorization of the 18th and 22d of September, 
I think that the clerk of this court should recognise Mr. O'Neill's- 
right of directing process to issue at the suit of the United 
States. 

I consider the office, upon the question of rightful incumbency, 
Vol. XVI.— 52 
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to have been vacant, as I have said, from 15th March. But there 
may be a difference between Mr. Gilpin's authority before the 
19th of last month, and Mr. O'Neill's present, or occasional future 
authority. The existence of such a difference depends upon the 
question, whether Mr. Gilpin was, until the latter day, the incum- 
bent in fact, though not of right. Mr. O'Neill cannot, through 
any future exercise of such authority as he now has, become the 
incumbent in fact, if he is not the incumbent of right. His rela- 
tions with the officers of the court will be thus understood. His 
occasional authority will be recognised as resting on this footing 
only, however he may describe it. There will be no implied 
acquiescence in his own definition of its character. Unless the 
definition is impliedly concurrent, such acquiescence cannot be 
inferred. What I have said will prevent any inference of tacit 
.acquiescence from acts of the officers. 

The word happen imports contingency expires in the ordinary course of events, 

stotal or partial, absolute or qualified. But when it thus expires, the Senate 

In Law Hep. 3 C. P. 316, Willes, J., may or may not be in session. Upon 

in view of an absolute contingency, this qualified contingency depends the 

said: "An accident is not the same as question whether the vacancy happens 

an occurrence, but is something that during a recess. The words of the Con- 

happens out of the ordinary course of stitution are "may happen," which per- 

things." In the case of an oflice whose haps import contingency more strongly 

term is of limited duration, the term than if the word may had not been used. 



Circuit Court of the United States, Northern District of New 
York. — In Equity. 

CHARLES H. MEAD, ASSIGNEE IN BANKRUPTCY OF EDWIN 
P. RUSSELL, PORTER TREMAIN, AND AUGUSTUS TREMAIN, 
v. THE NATIONAL BANK OF FAYETTEVILLE, AND EDWIN P. 
RUSSELL, PORTER TREJUAIN, AND AUGUSTUS TREMAIN. 

A creditor of a partnership firm holding notes both of the firm and of the indi- 
vidual partners for a firm-debt, is entitled to prove in bankruptcy his claims on 
the firm-note against the joint estate, and on the individual notes against the sepa- 
rate estates of the makers. 

By the English practice, such a creditor must elect which estate he will prove 
.against, but whether such a rule is proper under our Bankrupt Law, dubitatur. 

Hall, J. — The defendants, Edwin P. Russell, Porter Tremain 
1 We are indebted for this case to Hon. N. K. Hall. — Ers. Am. L. R. 



